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RltoLlUKS 

Claim 1 has been amended to specify that o;u'h constituent member of the plurality is: (a) 
antagonistic against a plurality of microbial patulous; (b) nun-pathogenic towards plants and animals; 
(c) is tolerant of high temperatures; (d) grows rapidly; ant! e) proliferates on a complex xuhstirMo. 
Support for this amendment maybe found in the !*pw-;iHcaiion and the original claims, e g„ mi^imd 
claim 1. 

No new matter is added. Accordingly, 1he Applicant respectfully requests cnby of the 
amendment. 

In view of the above amendment and following umaiks, the Examiner is resj^oct fully inquest to 
withdraw the rejections and allow Claims 1 and 3 8 t 1005 and 17-21, the only claims pending in this 
application, 

REJE CTI ON I IN I*;* 35 tJ.S.C. § 102(h ) 
Claims 1, 3-8, 10-15, 17-19 and21 have lw> rejected under 35 U.S.C. § 102(b) as hom;! 
anticipated by Muir (US 4,952,229). The Applicant l^pcetfully submits that the subject claims are not 
anticipated by Muir, 

Independent Claim 1, and Claims 3-8 thi.t depend ihcivfrom, .specify that each constituent 
member of the composition is: (a) antagonistic aaai:i;t a plurality of microbial pathogens; (b) non- 
pathogenic towards plants and animals; (c) is tole/aat of high temperatures; (d) grtws rapidly; and (e) 
proliferates on a complex substrate. Accordingly, to uniidpatc Claim 1 and the claims that dv \k nd 
therefrom, a Muir must teach a microbial composilb, i m/ide-up of a plurality of distuu-t microbial 
species, each member thereof having every one oftho above-described properties. I knvover, tho cited 
reference docs not teach a composition of distinct microbial species wherein rach .member of the 
composition possesses every one of the claimed characteristics, 

Muir teaches a plant supplement that include?; mi<nctorg:inisms and tenches various uric-iobes for 
use in the supplement (c,g M col. 3, lines 56- col. 5, Ime 20). However, nowhere in this reference is it 
taught that (he supplement is made-up of a plurality of'muKKnganisms and that ^aeh microoixviuism 
that makes up the supplement is antagonistic against mhrobo pathogens non-pathogenic towa>d plant 
and animals, tolerant of high temperatures, grows rapidly, und proliferates on a complex substwuo. 
Rather, the Applicant respectfully submits that the supplement of Muir includes microbes that do not 
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posses all of Ihc specified properties and in fact many of the microbes taught by Mirii as l>c iny 
''preferred" do not posses all of the specified propci lies. 

For example, Muir teaches fourteen prel'ciuv: secies (col. 3 bruising col. 4). However, six of 
these do not meet all of the claimed criteria. Specifically, Muir leaches the use of Arlhrobaclcr 
globiformis and Arthrobacter agilis. However, ii i:s known in the art that Arthrobactcr f-Jobiformis and 
Arthrobactcr agilis do not posses all of the claimed fro|vrlies. Specifically, Arfbrobaclci- globj formis 
and Arthrobactcr agilis arc not tolerant of high knnju rnirres, which is a property claimed in cf.um 1 . 

Muir also teaches the preferred use of Pseudc 'mosuis dcnUrillcans. However, i\ is knowji in the 
art that Pscudomonas denitrificans do not possess all of ihc claimed properties. Specifically, 
Pscudomonas denitrificans arc not tolerant of hiijh U mpuraturos and are pathogenic lo plants and 
animals. However, intolerance of high temperature mu\ non pathogenicity to plank muI animate arc 
properties claimed in Claim 1. 

Muir also teaches the preferred use of Badcroido* lipolyticum, However, it is known in the an 
that Tiaetcroidcs lipolyticum does not posses all nf the claimed properties. Specifically, HacUwides 
lipolyticum is pathogenic to humans and animals, is noL tolerant of high temperature^ and bus a slow 
growth rate. However, non pathogenicity to plants ri;d io'.imals, intolerance of high temperatures, and 
rapid growth are properties claimed in Claim 1 . 

Muir also teaches the preferred use of Kuithi:i zopfil. However, it is known in Ihc art Hut Kurlhia 
zopfil docs not posses all of the claimed properties. S'pecilieully, Kurthia zopliJ is not loleram <>f high 
temperatures and is pathogenic to animals. Howe\ cr. intolerance of high temperatures and non 
pathogenicity to plants and animals arc properties vM imcd in Claim L 

Muir teaches the preferred use of BrcvibacUi imu lipolyticum. However, it if; known in Ihc arL 
that of lirevibactcrium lipolyticum docs not posse* t iM of Ihc claimed properties. Specifically, 
Brcvibactcrium lipolyticum is not tolerant of high tern pictures, which is a properly claimed in claim 1. 

Accordingly, six of the fourteen microbes taught in Muir do not posses all of Ific propo tics 
specified in Claim K 

Furthermore, many of the microbes taught in Muir as substilutablc for the prefcircd- 
microorganisms also do not possess all of the specified pmpcrltes. For example, Mine tenches that 
Arthrobacter Cilrcus, Arthrobactcr Lutcus, and Arlhrobrruu simplex maybe suhsf itutcvJ for ouo or mere 
of the preferred microorganisms. However, Arthrob;wkr Citrous, Arthrobactcr Uiicu^ and Arthrobactcr 
simplex arc all intolerant of high temperatures. 
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Muir also teaches that Pscudomonas putida v,\<\y [>c Mjbstilutcd for one oftho preferred 
microorganisms. However, as noted above, PsciuUxr.otias pulida is not tolerant of hij;ii tempo aliucs (ind 
may become a pathogen of animals, 

Muir also teaches that Acmetobactcr lwoiYii mny be substituted for one of Ihc preferred 
microorganisms. However, Acinctobacler Iwoffn is not tolerant of high temperature's* a partite of 
animals and cannot be proliferated on a complex sukslra-c. 

Furthermore, the two microorganisms taught in Muir as additional microorganisms Muil may bo 
added to the preferred microorganisms (col. 4, linos THft) also do not possess all of ihc specified 
properties. Specifically, Muir teaches that Azotob.iclcr chroceum and Azotobacter paspali may be added 
to the preferred microorganisms. However, Azotol>:i! k .tor chroecum and Azorobactct paspnli arc not 
antagonistic to a plurality of plant pathogens, arc mluktrant of high temperatures, do not grow mpidly 
and cannot proliferate on a complex substrate, Muiv also teaches that A'/osprillum-bMSilicnc^c and 
Azosprillum Hpoferum may be added to, or substituted fur, other microorganisms. I iowevcr, 
A/osprillum brasilicncsc and Azosprillum lipofcro^u am no!, antagonistic to a plurality of plant 
pathogens, are not intolerant of high temperatures, d<i not grow rapidly and cannot proliferate on a 
complex substrate. 

Still further, Muir teaches ftjngal cultures tha; may be added to the supplement, however two fvf 
tho three mentioned do not posses all of the specified characteristics. Specifically, Muir teaches that 
Myrolhccium vcrrucaria and Phancrochactc chryKor^omun may be added to the supplement. However, 
Myrothecium vcrrucaria is not antagonistic to a p!u:; lily of plant pathogens, is a pathogen of animals 
and plants and is intolerant of high temperatures. Pln<nea>chactc chrysosporium is not antagonistic to a 
plurality of plant pathogens, is pathogen to plants (mKes white rot), is intolerant of hi[<h temperature*, 
has a slow growth rate, and cannot be proliferated on a complex substrate. 

Additionally, Muir teaches that Brevibactn nun Matioms may be added to tho fourteen preferred 
species (col. 5, line 19), However, Brcvibactcrium st Uionisdocsno posses all the specified juopeiiies as 
it is intolerant of high temperatures, 

Accordingly, Muir teaches a supplement Hat includes microorganisms, whore various 
microorganisms that make-up the supplement do $ t ot passes one or move of the following properties: 
antagonistic against microbe pathogens, non-path^^cnic toward plant and animals, tolerant of t -igji 
temperatures, grows rapidly, and proliferates on a eonpkw substrate, as claimed in Chun 1 . A*; such, 
Muir docs not teach all of the limitations of indep jodem Claim 1 and the claims that depend Herefrom, 
namely a composition having a plurality of distinct micri/hiM species, where each constituent member of 
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the composition is; (a) antagonistic ugainst a plurality of microbial pathogens; (b) noci-p»1 iio^i: 
towards plants and animals; (c) is tolerant of high i,:;njici^1uics; (d) grows rapidly; and (e) pjoli Cerates 
on a complex substrate. Therefore, for at least the ronsoas described above, i.e., because Muir does not 
teach each and every limitation of independent Claim 1 , and the claims that depend therefrom, the 
claims arc not anticipated by Muir. 

Independent Claim 10, and Die claims thai de pend i herefrom, have also been rejected as being 
anticipated by Muir. Claim 10 recites a composition comprising a plurality of distinct microbinl species 
made up of at least 5 different bacterial species awl n le;u;i 2 different fungal species, wherein enelv 
constituent member is antagonistic against microbe pathogens, non-pathogenic towjid plant and 
animals, tolerant of high temperatures, grows rapidly, and proliferates on a complex, substrate. 

As described above, Muir teaches a supplnwrn; that includes microorganisms and Muir teaches 
specific microorganisms suitable for use in the supplement. However, numerous microorganisms taught 
by Muir do not posses all of the claimed properties. Accordingly, Muir docs not anticipate CJuim J 0 and 
the claims that depend therefrom as Muir does not te «ch that all of the mieroorgrmisms possei? the 
properties of Claim 1 . As such, the Applicant mspeosfully requests that this rejection be withdrawn. 

Independent Claim 13 incorporated the composition of Claim 1 . Accordingly, for reasons 
analogous to those described above with respect to ( laim I, The Applicant respectfully submit* ihat 
Muir docs not anticipate Claim 13 and respectfully rocputfls that this rejection be withdrawn. 

The Examiner has also rejected independent Claim 14 and claims that depe nd therefrom, sis 
being anticipated by Muir. Independent Claim 14 ret ites a method of producing a composition 
according to claim 1 that includes (a) identifying a plurality of microbial species that are (i) an'agoni*lie 
against a plurality of microbial pathogens; (ii) non-p isogenic towards plants and animals; (iii) is 
tolerant of high temperatures; (iv) grows rapidly; tv:4 (v) proliferates on a complex substrata; (h) 
proliferating the plurality of a complex substrate, unci (e) combining the plurality to produce lbs 
composition of claim t , 

As described above, Muir does not disclose the composition of Claim I and as such docs not 
disclose a method of producing a composition according to claim 1 that includes (ho steps of ( !;dm 14, 



PAGE 9111 * RCVD AT 415/2004 5:32:01 PM [Eastern DayfightTime] • SVR:USPT«FXRF-i3 * DNIS:8729306* CSID:650 327 3231 * DURATION (mm-ss):04-16 



APR-05-04 HON 02:33 PM BOZICEVIC 



FAX NO. 650 327 3231 



P. 10 



AUy,m.t. No,: YAMA-008 
(JSSN: 09/695,531 

Accordingly, Muir fails to teach each and every claimed limitation, i.e., a method of producing; a 
composition according to Claim 1, and therefore discs not nniicipntc independent Claim 14 um\ 1he 
claims that depend therefrom. As such, the Applicant respectfully request this rejection be withdrawn. 

WKfECTiowy NiiKK rLS t C..§103(a) 
Claim 20 has been rejected under 35 U.S.C pi 0.4(a) its being unpatentable over Muir. The 
Applicant respectfully submits that Claim 20 is p.-',!'* -tabf e over Muir, 

Claim 20, depends from Claim 14, which U directed to a method of producing a composition 
according to Claim 1 . As described above, Muir d£*t not teach each and every clcmout of Churn I (or 
Claim 14) as Muir does not teach tliat each member of the supplement is: (a) antagonistic a&rthv;t a 
plurality of microbial pathogens; (b) non-pathogeni'j towards plants and animals; (c) is tolerant of high 
temperatures; (d) grows rapidly; and (c) prolifcralcs on- a- complex substrate. Accordingly, Muir does not 
teach a method of producing a supplement wherein all microbes of the supplement possess alf of these 
properties. 

Furthermore, Muir docs not suggest such a m^hod as Muir specifically describes numciom 
microbes for use in a supplement that do not po*:s-,;s < <ne or more of the specified properties and (lure 
would be no motivation or suggestion to modify the invention of Muir with respect to a method of 
making a composition wherein each member of the composition has all of the specified propcuics ;is 
there is no motivation in the references, or in any of the m of record, to selectively pick and choose 
from the list of microorganisms provided in Muir to f:peeilk-a11y select those (hat posses the ehnmcd 
properties and selectively omit all the other micro.^'iim.sms taught in Muir that do not. 

Accordingly, nowhere in the disclosure of Mnir is a supplement taught iliat is made-up of a 
plurality of microorganisms and that mchTnicrooi^anl^n that makes up the supplement is bnt:r;»onistio 
against microbe pathogens, non-pathogenic toward plan! and animals, tolerant of high temper. lUinas, 
grows rapidly, and is proliferated on a complex urt^u-ale and neither is it taught or suj^-.cvstcd to choose 
such microorganisms from the microorganisms desuihul in Muir. 

Accordingly, for at least the reasons described above, the Applicant reaped fully roquoMs that 
this rejection be withdrawn. 
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In view of the above amendments and rcnuuU, this application is considered to be in /vod and 
proper form for allowance and the Examiner is ro:p.;*.!t fully requested lo poss this application to issue. 

The Commissioner is hereby authorized io di ir/'.i." any fees under 37 C.F.R. ! . 16 and 1.17 
which maybe required by this paper, or to credit uny overpayment, to Deposit Account No. 50 OS 1 5, 
reference no, YAMA-008. 

Respectfully submittal, 

BOZTCB VIC, FIHLD & f-'RANClS I JA> 



Dale: By: .... ,. 

• ■ Susan C. Tall 

Registration No. 52,272 



BOZICEVIC, FIELD & FRANCIS LLP 
200 Middlclicld Road, Suite 200 
Mcnlo Park, CA 94025 
Telephone: (650) 327-3400 
Facsimile: ((550)327-3231 
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